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1. Whether a defendant charged with possession of 
narcotic drugs which were seized by the police following 


his arrest without a warrant can be convicted without a 


hearing on the question of probable cause for the arrest, 


the question having been timely raised before trial by a 


motion to suppress. 


2. Whether, absent a showing of probable cause for 
the arrest, judgment of acquittal should be entered where 
the only evidence against appellant consisted of the "fruits" 


of the arrest. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction 
entered upon a verdict of guilty of a violation of Title 
26, United States Code, Section +704(a), Possession of 
Narcotic Drugs. 

The District Court had jurisdiction under the Act of 
June 25, 1948, c. 645, 62 Stat. 826, 18 U.S.C. §3231. This 
Court has jurisdiction under the Act of June 25, 1948, c. 646, 
62 Stat. 929, 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


Following an arrest without a warrant, appellant was 
indicted on October 5, 1964 for possession of narcotic drugs 
in violation of 26 U.S.C. 4704(a). On November 24, 1964.@ 
his appointed counsel moved to suppress as evidence the drugs 
which were seized as a result of a search of his person 
following his arrest on the ground (1) that appellant was 
arrested without a warrant and without probable cause in 
violation of the Fourth Amendment, and (2) that the search 
of his person incident to that arrest was therefore illegal 
and all fruits of this search should therefore be suppressed. 


This motion came on for hearing before Judge Holtzoff 


on December 11, 1964. He denied the motion without hearing 


any evidence. There was a colloquy between the Court and 
counsel during the course of which Mr. Caputy, the prosecu- 
tor, made a statement to the Court substantially as follows 
(App. 5-7)*: 

On August 13, 1964 two male members of the Metropolitan 


Police Narcotics Squad and a female member thereof were with 


a special employee or informant, who had been reliable in 
the past and who had testified for the Police Department in 
the past. The female member of the Department searched 

this special employee, followed her, saw her go into a pool- 
room and come out in the company of appellant. Shortly there- 
after the special employee returned with four capsules which 
she had bought from appellant. The three police officers 
then got into a police cruiser and saw appellant walking in 
the 1900 block of 14th Street. Detective Paul, one of the 
two male members of the police trio, got out of the car and, 
with badge in hand, placed appellant under arrest. Appellant 
started to fight with the police officer. The other male 
police officer immediately came to the assistance of his 
partner. In the course of the scuffle the fight earried on 
from the sidewalk into a barber shop. While attempting to 


maintain the arrest of appellant, the police officers saw him 


eS TT AT 


1 The proceedings before Judge Holtzoff en the motion to 
suppress are set forth in full in the Appendix to this brief. - 
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go into his pocket and remove three envelopes which he 
placed on the floor of the barber shop. The police officers 
recovered them and found that they contained a total of 282 
capsules containing heroin. 

On the basis of this statement and without giving 
counsel for appellant an opportunity to put in any evidence 
with respect to the circumstances of the arrest, Judge Holtzoff 
held that appellant had, in effect, abandoned the three en- 
velopes and therefore it was irrelevant whether his arrest 
was valid or invalid (App. 10). The reasons given by Judge 
Holtzoff for his denial of the motion to suppress were as 
follows (App. 10): 


I don't see why I should try the issue of 
probable cause for the arrest. As I see it, 
this is the Cunningham case all over again. . 
The stuff was lying on the floor in a public 
place, isn't that it? You both admit that at 
the time the officers took possession of ‘the 
material it was lying on the floor of this 
barber shop which was open to the public, is 
that correct? 


And again (App. 13): 


The Government says the officer picked these 
articles up from the floor. Of course, it is 
up to the Government to prove that the defen- 
dant had possession of them before they were 
found on the floor: That is a burden the 
Government will have to bear, Certainly you 
have no standing to complain of the fact that 
these articles, which your elient claims were 
not his and of which he didn't have possession, 
were picked up from the floor in the first 
place. 


At the trial when counsel for appellant objectec to 


the introduction into evidence of the seized drugs. on the 
grounds previously set forth in their motion to suppress, 
Judge Hart overruled the objection on the ground that Judge 
Holtzoff's ruling was the law of the case (Tr. 12-13). Thus, 
appellant was tried and convicted on a charge of illegal 
possession of narcotics without ever having had a hearing on 
the validity of the arrest as a result of which the Govern- 
ment obtained the evidence on which his conviction was based. 

This case presents a classic example of the importance 
of an evidentiary hearing on the motion to suppress. The 
facts as developed at the trial were quite different from 
the facts as stated to Judge Holtzoff by the prosecutor. The 
evidenee at the trial pertinent to the issue here presented 
was as follows: 

Detective David Paul testified that he was a member of 
the Narcotics Squad of the Metropolitan Police Department; 
that on August 13, 1964 he was working with his partner, 
Detective Edwin MaeKinnon, and a policewoman, Fadine Thornton; 
that they went to the vieinity of 14th and Wallach Place, N.W.; 
that just prior to that he was given information by an in- 
formant who had been reliable in the past, and also by Miss 
Thornton, the polteeweman; that just before they arrived at 


the corner of 14th and Wallach, Paul observed appellant walk- 
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ing north on 14th Street, appellant having been identified 
by Miss Thornton; that when appellant was approximately in 
front of a barber shop located at 1923 - 14th Street, Paul 
walked over to him with badge in hand, stated that he was 

a police officer and told appellant that he was under arrest 
for violation of the Harrison Narcotics Act (Tr. 6-9). Ap- 
pellant twirled and started to kick and struggle (Tr. 9). 


Detective MacKinnon promptly came over to help (Tr. 9). 


While the three of them were struggling they fell across the 


barber shop door and onto the floor inside (Tr. 9-10). Paul 
was on the floor, appellant was on top of hin and: MacKinnon 
was trying to subdue appellant (Tr. 10). During the course 
of this struggle, which continued for two or three minutes, 
Paul saw appellant place his right hand in his pants pocket, 
pull out three cream colored envelopes, and place them on 
the floor alongside of himself (Tr. 10). Paul immediately 
grabbed the envelopes and placed them in his jacket pocket 
(Tr. 10). The envelopes contained the narcotics for the 
possession of which appellant was tried and convicted.- One 
of the envelopes contained 132 capsules, one 50 capsules, and 
the third 100 capsules, or 282 capsules in all (Tr. 11). 

On cross-examination, Detective Paul testified that 
when appellant stuck his right hand in his pocket Paul tried 
to grab it. When appellant's right hand came out of his 


pocket it contained the three envelopes (Tr. 22). 


wipe 


Detective MacKinnon's testimony substantially cor- 
roborated that of Detective Paul. MacKinnon testified that 
he saw Paul place appellant under arrest, that he came to 
Paul's assistance, that the three of them scuffled and fell 
into the barber shop and onto the floor (Tr. 26-27). While 
the scuffle was going on, MacKinnon saw appellant take three 
envelopes from his right hand pocket and saw Paul pick them 
up and place them in his own pocket (Tr. 27). At the time 
appellant was either just to the side or on top of Paul and 
MacKinnon was on top of appellant (Tr. 30-31). Appellant 
was more or less sandwiched in between the two police of- 
ficers (Tr. 31). 


On cross-examination, Detective MacKinnon testified as 


Now, did the defendant pull out all three 
bags at one time? 


Yes, sir; all three of them came out at the 
same time. 


What did he do with them after he got them 
out of his pocket? 


He didn't do anything with them. He just slid 
them out and they went on the floor and Detec- 
tive Paul immediately picked them up. (Tr. 31) 


x xX xX xX X X 


And physically, how far was it at the time you 
observed the ending spot of these three envel- 
opes, physically how far was that spot from 
the defendant when the struggle ended? 


Immediately beside him. In other words, a 
matter of inches. (Tr. 36) 


xX xX -X. Ke xX x 
How long was it after this struggle, where 
the defendant was on the floor, or horizontal, 
how long was it after that time that the nar- 
cotics were discovered? 

A. A short time; a minute or So. 

Q. <A minute? 


A. TI would say about that. (Tr. 38) 


Fadine thornton testified that she was a member of the 


Metropolitan Police Department and, on August 13, 1964, was 


working with Detectives Paul and MacKinnon on the Narcotics 
Squad (Tr. 40). She saw the appellant around five past two 
on that date outside a poolroom on l4th Street (Tr. 41-42). 
He was with a special employee of the Police Department who 
was working with Officer Thornton (Tr. 42). Appellant walked 
north on 14th Street with this special employee (Tr. 42-43). 
About five minutes later Officer Thornton joined up with 
Detectives Paul and MacKinnon (Tr. 43). While the three 

of them were driving along l4th Street Officer Thornton saw 
appellant and pointed him out to the two detectives (Tr. bb). 
They stopped the car in the 1900 block of 14th Street; 
Detective Paul got out, approached appellant with badge in 
hand, and put his hand on appellant to arrest him (Tr. 45). 


Appellant tried to get away (Tr. 45). Detective MacKinnon 
went to help Paul and they both tried to hold appellant. 
During the process the three of them fell across the barber 
door and went inside (Tr. 45). And that was all she knew 
(Tr. 45). 

The testimony summarized above constitutes all of the 
evidence in the record on the circumstances surrounding ap- 
pellant's arrest and the justification therefor. It is to 


be noted that there is no reference in any of it to an al- 


leged "buy" from appellant by a special employee of the Police 


Department upon which Mr. Caputy had placed such great stress 
in the argument on the motion to suppress before Judge 
Holtzoff. Indeed, it is clear from the record that any 
evidence with respect to this, if such there be, was deli- 
berately withheld. Mr. Caputy stated as follows in the course 
of a bench conference on his objection to certain questions 
put to the Government's rebuttal witness, Waldon (Tr. 94+): 

I deliberately stayed away from the other 

transaction, the sale to the special employee, 

and from him at the time of his arrest was 

taken marked money that was used in that trans- 

action. Now if he keeps on persisting this way, 

I am going into that, if your Honor please. 

The Court: No, you are not. 

The trial judge was clearly of the view that there was 

no evidence in the record which would justify the jury in 


giving any consideration to the activities of this so-called 
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Special employee. During the course of the prosecutor's 
closing argument to the jury, he made a passing reference 


to the Police Department's special employee. Judge Hart 


immediately stopped him with the following comment (Tr. 106): 


The Court: Wait, wait, just a minute, Mr. 
Caputy. I don't see what a special employee 
has to do with this thing. I will instruct 
the jury to disregard all references to a 
special employee. 


Mr. Caputy: Other than the fact they were 
seen together. 


The Court: I will instruct the jury that you 

pay no attention to the special employee business. 

Disregard it. 

Thus, the motion to suppress was overruled on the basis 
of a set of facts which not only has no support in the re- 
cord but with respect to which all reference was ordered 
withheld from consideration by the jury. For the reasons 


hereinafter set forth, on the entire record in this case, 


the motion to suppress should have been granted. 


CONSTITUTIONAL PROVISIONS , STATUTES AND RULES INVOLVED 


Amendment IV, Constitution Of The United States 
The right of the people to be secure in their persons, 


houses, papers, and effects, against unreasonable searches 


and seizures, shall not be violated, and no Warrants shall 


issue, but upon probable cause, supported by Oath or af- 
firmation, and particularly describing the place to be 


searched, and the persons or things to be seized. . 


Rule 41(e), Federal Rules of Criminal Procedure 

A person aggrieved by an unlawful search and seizure 
may move the district court for the district in which the 
property was seized for the return of the property and to 
suppress for the use as evidence anything so obtained on the 
ground that (1) the property was illegally seized without 
warrant, or (2) the warrant is insufficient on its face, or 
(3) the property seized is not that described in the warrant, 
or (4) there was not probable cause for believing the exist- 
ence of the grounds on which the warrant was issued, or (5) 
the warrant was illegally executed. The judge shall receive 
evidence on any issue of fact necessary to the decision of 
the motion. If the motion is granted the property shall be 
restored unless otherwise subject to lawful detention and 


it shall not be admissible in evidence at any hearing or trial. 
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The motion to suppress evidence may also be made in the 


district where the trial is to be had. The motion shall 

be made before trial or hearing unless opportunity therefor 
did not exist or the defendant was not aware of the grounds 
for the motion, but the court in its discretion may enter- 


tain the motion at the trial or hearing. 


26 U.S.C. 4+704(a) 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this sub- 
section by the person in whose possession the same may be 


found. 


STATEMENT OF POINTS 


1. The constitutional validity of appellant's ar- 
rest without a warrant having been challenged, it was in- 
cumbent upon the prosecution to make a factual showing that 
there was probable cause for the arrest; and it was error 
to uphold the validity of the arrest in the absence of such 


factual showing. 


2. The court below erred in denying appellant an 
evidentiary hearing on the question of probable cause for 


his arrest. 


3. Since the only evidence against appellant was 


obtained as a direct result of the arrest without a warrant, 


his conviction should be reversed and a judgment of acquittal 


entered. 


SUMMARY OF ARGUMENT 


A&ppellant was arrested without a warrant on August 135 
1964. In the course of a struggle with the police at the 
time of his arrest, the police picked up three envelopes 
containing 282 capsules of narcotic drugs which appellant 
had taken out of his pocket. Appellant was indicted and 
convicted of possession of those drugs. He was given a 3 to 
9 year sentence. 


Before the trial his appointed counsel moved to suppress 


the evidence obtained by the police following his arrest on 


the ground that the arrest was without probable cause in 
violation of the Fourth Amendment of the Constitution, and 
therefore that all fruits thereof should be suppressed. The 
motion came on before Judge Holtzoff, who denied it without 
hearing any evidence on the issue of probable cause. On the 
basis of a statement of the prosecutor, Judge Holtzoff con- 
cluded that appellant had abandoned the drugs and therefore 
had no standing to challenge the validity of the arrest. He 
held that it made no difference whether the arrest was valid 
or invalid. 

When counsel for appellant objected to introduction 
of the seized drugs at the trial, Judge Hart overruled the 


objection on the ground that Judge Holtzoff's ruling was the 


law of the case. Thus, appellant was tried and convicted 
without ever having had an evidentiary hearing on the validity 
of his arrest. 

l. The decisions of this Court and of the Supreme 
Court uniformly hold that when the constitutional validity 
of an arrest without a warrant is challenged, the prosecution 
must establish that there was probable cause for the arrest. 
That was not done here. 


2. The decisions of this Court and of the Supreme 


Court uniformly hold that when the constitutional: validity of 


an arrest without a warrant is challenged, the court must re- 
ceive evidence on the issues of fact necessary to a decision 
of the question of probable caus¢. That was not done here. 
3. In the absence of evidence justifying the arrest 
without a warrant, the only evidence against appellant should 


have been suppressed and a judgment of acquittal entered. 


Sno. 


ARGUMENT 


Appellant was arrested without a warrant. In the 
course of a scuffle incident to that arrest, the police 
scized the narcotics for the possession of which the appellant 
was indicted and convicted. Thus, the only evidence against 


him consists of the "fruits" of his arrest. 


l. 


THE CONSTITUTIONAL VALIDITY OF APPELLANT'S 
ARREST WITHOUL A WARRANT HAVING BEEN CHAL- 
LENGED, IT WAS INCUMBENT UPON THz PROS EC U- 
TION TO MAKE A FACTUAL SHOWING THAT THERE 
WAS PROBABLE CAUSE FOR THE ARREST; AND IT 
WAS ERROR TO UPHOLD THE VALIDITY OF THE 
ARREST IN THE ABSENCE OF SUCH FACTUAL 


SHOWING. 


Rule 41(e) of the Federal Rules of Criminal Procedure 
provides: 


A person aggrieved by an unlawful search 

and seizure may move the district court 

for the district in which the property was 
seized for the return of the property and 

to suppress for the use as evidence anything 

s0 obtained on the ground vhat (1) the proper- 
ty was illegally seized without warrant x x x. 
The judge shall receive evidence on any issue 
of fact necessary to the decision of the motion. 


e With respect to Points 1 and 2, appellant desires the Court 
to read the following pages of the reporter's transcript: 

Tr. 5-16 inclusive, 21-24 inclusive, 24-29 inclusive, 30-32 
inclusive, 36, 38, 39-45 inclusive, 94, 106. Also ths 

entire transcript of the proceedings before Judge Holtzoff 
on the motion to suppress, as set forth in the Appendix to 
this brief. 
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In Wrightson v. United States, 95 U.S.App.D.C. 390, 
222 F. 2d 556 (1955), this Court held squarely and unequivo- 
cally that when an arrest and a search incident thereto are 
attacked as illegal, the arresting officers must make 2a 
factual showing of probable cause. The opinion states (222 
F. 2d at pp. 559-60): 


The requirement of "probable cause" for ac- 
tion without a warrant is surely no less ‘exact- 
ing than is the necessity for “probable cause" 
for the issuance of a warrant. But, if of- 
ficers can arrest without a warrant and never 
be required to disclose the facts upon which 
they based their belief of probable cause -- 
if, in other words, they have an untouchable 
power to arrest without a warrant, -- why would 
they ever bother to get a warrant? And the same 
obvious conclusion follows if the courts, when 
an arrest is attacked as illegal, will assume, 
without facts, that an arrest without a warrant 
was for probable cause. To strike down all 
factual requirements in respect to probable 
cause for arrests without a warrant, while 
maintaining them for the issuance of a warrant, 
would be to blast one of the support columns of 
justice by law. 


x XX BS eR aS 


In the case at bar the arrest can not stand 

under attack in the absence of any factual 
showing that the officers at the time of the 
arrest had probable cause to believe that Wright- 
son had committed the crime. Since the arrest 
can not stand, the search, incidental to it and 
without a warrant, also falls. 


The Wrightson case was cited with approval by the Supreme 


(1963), where evidence obtained as a result of an arrest 


- 17 - 


without a warrant was ordered suppressed. In that case 
Court said (at pp. 481-2): 


The arrest warrant procedure serves to in- 
sure that the deliberate, impartial judgment 
of a judicial officer will be interposed be- 
tween the citizen and the police, to assess 
the weight and credibility of the information 
which the complaining officer adduces as prob- 
able canse. Cf. Jones v. United States, 362 
U.S. 257, 270. To hold that an officer may act 
in his own, unchecked discretion upon informa- 
tion too vague and from too untested a source 
to permit a judicial officer to accept it as 
probable cause for an arrest warrant, would 
subvert this fundamental policy. 


The Court then went on to kold that evidence obtained 


as a result of an illegal arrest is inadmissible against a 
defendant, whether it be tangible or merely verbal. Footnote 
(12), on page 486 of the opinion, contains the following 
interesting observation: 


For illustrative situations where a voluntary 
act of the accused has been held insufficient 
to cure the otherwise unlawful acquisition of 
evidence, see Bynum v. United States, 104 App. 
D.C. 368, 262 F. 2d 465 (holding inadmissible 
fingerprints made by defendant after unlawful 
arrest); United States v. Watson (D.C. Cal.) 
189 F. Supp. 776 (excluding narcotics volun- 
tarily surrendered by accused in the course 
of an unauthorized search). 


In the recent case of Beck v. Ohio, 2UeS. ‘5 
13 L. ed. 24 142 (November 23, 1964), the Supreme Court re- 
versed a decision of the highest court of Ohio upholding a 


search following an arrest without a warrant. In that case 
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a search of defendant's car following his arrest disclosed 
nothing, but in a search of his person at the police station 
a number of clearing house slips were found "beneath the 
sock of his leg". After stating that the Fourth Amendment 
applies to arrest as well as search warrants, the Supreme 
Court said (13 L. ed. 2d at p. 148): . 


When the constitutional validity of an arrest 
is challenged, it is the function of a court 
to determine whether the facts available to 
the officers at the moment of the arrest ‘would 
“warrant a man of reasonable caution in the be- 
lief" that an offense has been committed. 
Carroll v. United States, 267 U.S. 132, 162. 

If the court is not informed of the facts upon 
which the arresting officers acted, it can not 
properly discharge that function. x x x x 


It is possible that an informer did in fact 
relate information to the police officer in 
this case which constituted probable cause 

for the petitioner's arrest. But when the 
constitutional validity of that arrest was 
challenged, it was incumbent upon the prosecu- 
tion to show with considerably more specificity 
than was shown in this case what the informer 
actually said, and why the officer thought the 
information was credible. (Emphasis added) 


2 
THE COURT BELOW ERRED IN DENYING APPELLANT 


AN EVIDENTIARY HEARING ON THe a OF . 
PROBABLE CAUSE FOR HIS ARREST. 


The decisions of this Court uniformly hold that a hear- 


ing is required when the constitutional validity of an arrest 


3 See Footnotes 2. 
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or search without a warrant is challenged. In Peckham v. 
United States, 93 U.S.App.D.C. 136, 210 F. 2d 693 (1953), at 
a hearing on a motion to suppress certain evidence, the ques- 
tion of probable cause for the scarch was held open pending 
location of an affidavit furnished by a witness on the 
basis of which the warrant was issued. Defense counsel asked 
for an opportunity, if the affidavit was located, to see it 
before the court ruled on the motion. After the affidavit 
was found the court, without affording counsel an opportunity 
to make further objection, held the search warrant valid. 
The trial judge refused to pass upon the matter or to con- 
tinue the trial so that it could be disposed of by the judge 
who had heard the motion to suppress. This was held to be 
error, this Court saying: 

We think the defendant was and still is en- 

titled to an opportunity to complete his 

attack upon the search warrant after the 

Ott affidavit had been located. 

In McLindon v. United States, 117 U.S. App. D.C. 283, 

329 F. 2a 238 (1964) the trial court had held that a search 
of appellant's car following his arrest was without probable 
cause and that certain documents and license plates found in 
the car as a result of the search should be suppressed and 
returned. This holding was affirmed on appcal and the case 


was remanded to the district court for further hearing to 


determine whether the witnesses who testified for the 


Government were located as a result of such illegal search 
or whether they were found or would have been found through 
independent sources or sources so remote from the original 
illegality that the attenuation rule should apply. 
In Jackson v. United States, 336 F. 2d 579 (1964), this 
Court again remanded a case for hearing on the issue of prob- 
able cause on facts described as follows in the opinion: Here 
the police arrested appellant solely on the information ob- 
tained from this informant. x x x x Under the circumstances, 
the issue of probable cause to arrest depends on the relia- 
bility of Miss Gaskins as an informant. But when the appel- 
lant, acting pro se, attempted to cross-examine the police 
officer about the reliability of Miss Gaskins" information 
on prior occasions, the trial court interjected: "No, we 
won't go into that. We are not going into that." 
This was held to be error. In the course of a review 

of the applicable authorities, this Court said (at p. 580): 

"[T]he deliberate, impartial judgment of a 

judicial officer" is required "to assess the 

weight and credibility of the information 

which the complaining officer adduces as prob- 

able cause." Wong Sun v. United States, 371 U.S. 

at 481-482. When a motion to suppress challenges 

the "probable cause for believing the existence 

of the grounds on which the warrant was issued", 

Rule 41(e), F-R.Cr.P., [t]he judge shall receive 

evidence on any issue of fact necessary to the 

decision of the motion." Ibid. x x x x And the 


evidentiary requirements are greater when, as 
here, a warrant is absent. 


2.9). 3 


In Battle v. United States, No. 18,752, and Davis v. 
United States, No. 18,756 (both decided March 11, 1965), the 
Government conceded that the Court below had erred in denying 
appellants a hearing on their motions to suppress. The 
Government suggested that the Court follow the procedure 
which had been adopted in the Peckham, McLindon and Jackson 
cases, supra, and remand, without reversal, for hearing on 
the motions to suppress. This Court rejected the suggestion, 
saying: 

We think no settled rule has been established 
that in such a case as this a remand is always 
to be preferred to a reversal for failure to 
comply with Rule 41(e). For this Court to 
persist indefinitely in remanding instead of 
reversing for such error would tend to prevent 
the rule from operating as intended. Cf. Nar- 
done v. United States, 308 U.S. 338, 341-42 
(1939); Jones v. United States, 362 U.S. 257, 
264 (1960). The proper sequence is to comply 
with Rule 4+1(e) by a hearing before trial as 
the rule provides. This protects the trial 
from error and enables the defense at the most 
appropriate time to obtain a ruling on the 
usability by the prosecution of important 
evidence. 

Here there was no hearing whatever on the issue of 
probable cause. On the basis of a statement by the prosecutor, 
Judge Holtzoff concluded that the case was similar to the 
"Cunningham case". Presumably he had in mind Keiningham v. 


United States, 113 U.S. App. D.C. 295, 307 F. 2d 632 (1962), 


as there is no "Cunningham case" which even remotely resembles 


this one. But Keiningham, too, bears little resemblance to 


this case. The court there found, on undisputed evidence, 
(1) that Deputy Chief Layton was warranted in making inquiry 
of defendant about the briefcase, (2) that no arrest was made 
when the questions were asked, (3) that defendant's denial of 
ownership of the briefcase coupled with the officer's personal 
observations warranted further inquiry, (4) that in any event 
the officer was justified in accepting defendant's suggestion 
that he examin: the briefcase, and (5) that the officer's 
observations of the contents disclosed the commission of a 
crime and provided probable cause for an arrest without a 
warrant. As can be seen from the above recital, there is no 
resemblance between the facts in the Keiningham case and the 
facts in this case. 

Moreover, reliance upon Keiningham would in any event be 


inappropriate in view of what the Supreme Court said in Jones v. 


United States, 362 U.S. 257, 262 (1960): 


Petitioner's conviction flows from his posses- 

sion of the narcotics at the time of the search. 
Yet the fruits of the search, upon which’ the con- 
viction depends, were admitted into evidence on 
the ground that petitioner did have possession of 
the narcotics at the time. The prosecution here 
thus subjected the defendant to the penalties 
meted out to one in lawless possession while re- 
fusing him the remedies designed for one in that 
situation. It is not consonant with the amenities, 
to put it mildly, of the administration of criminal 
justice, to sanction such squarely contradictory 
assertions of power by the Government. The pos- 
session on the basis of which petitioner is to be 
and was convicted suffices to give him standing 
under any fair and rational conception of the re- 
quirements of Rule 41(e). 
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SINCE THE ONLY EVIDENCE AGAINS1 APPELLANT 

WAS OBTAINED AS A DIRECT RESULT OF THE AR- 

REST WITHOUT A WARRANT, HIS CONVICTION 

SHOULD BE REVERSED AND A JUDGMENI OF AC- 
QUITTAL ENTERED 


Here, as in Wrightson v. United States, 95 U.S. App. U.C. 


390, 222 F. 2d 556 (1955), there is not an iota of evidence in 


the record to show that the officers who made the arrest had 
any cause, probable or otherwise, to believe that defendant had 
committed a crime. The following statement from the Wrightson 
opinion is equally applicable here: 
The point here is that at the trial, when the 
search and the arrest were under attack as 
illegal, the officer and the prosecutor chose 
not to reveal what cause there was for the ar- 
rest and thus not to support its legality. 
Here, as in the very recent decisions of this Court in 
Smith v. United States, No. 17,838, and Anderson v. United 
tates, No. 17,839 (both decided April 6, 1965), but for the 
evidence obtained by the police as a result of the arrest, 
there is no evidence on which to support a conviction. The 
Government made no effort to justify the arrest. Indeed, the 
prosecutor stated that he had deliberately stayed away from 
an alleged purchase of narcotics from appellant by a special 
employee (Tr. 94). The trial judge instructed the jury to 
disregard all references to a special employee. 


In this state of the record, the fruits of the arrest on 


Baie a 


which the conviction was based are inadmissible in evidence 
and the Government's case can not stand. As in the Smith and 
Anderson cases, supra, the conviction should be reversed with 


directions to enter judgment of acquittal. 


CONCLUSION 


The conviction should be reversed and a judgment of ac- 


quittal entered. 


Respectfully submitted, 


Robert E. Sher 
888 - 17th Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
By Appointment Of This Court 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 
vs 


Criminal No. 882-64 


OLIVER HENDERSON, JR., 


) 
) 
) 
) 
) 
) 
) 


Defendant. 
Washington, D. C. 
December 11, 1964. 
The above cause came on before THE HONORABLE 
ALEXANDER HOLTZOFF, United States District Judge, commencing 
at 3:15 pom 
Appearances: 
For the Government: 


VICTOR W. CAPUTY, ESQ. 
Assistant U.S. Attorney 


For the Defendant: 


DAVID MECHANIC, ESQ., 
LAWRENCE J. BERNARD, ESQ. 


PROCEEDINGS 

THE DEPUTY CLERK: Case of the United States vs. 
Oliver Henderson, Jr. 

THE COURT: You may proceed, gentlemen. 

wR. MECHANIC: If Your Honor please, my name is 
David Mechanic, appointed counsel for the defendant. 

As reflected in your file, we have filed a motion 
to suppress. 

THE COURT: I will be glad to hear you. 

MR. MECHANIC: I think tne first thing that I 
should do is state that we can stipulate that there was not a 
warrant in the arrest, and then the Government, I understand, 
will put on their prima facie case. 


THE COURT: Just what is your point? 


WR. MECHANIC: Our point is that the arrest was 


made -- and I don't think there will be any dispute on this 
fact, as far as I can determine -- solely on the information 
received from an informant. There were no, absolutely no 
other circumstances other than -- 

THE COURT: What I want to know is what is your 
point of law. What do you claim? 

MR. MECHANIC: Our claim is that the informant 


said one thing to the police officer -- 


THE COURT: Do you claim that there was no probable 
cause for the arrest? 

MR. MECHANIC: Yes. 

THE COURT: That is wnat I wanted to know. | 

What are you seeking to suppress? 

MR. MECHANIC: We are seeking to suppress the 
evidence. 


THE COURT: But wnat? 


MR. MECHANIC: The narcotics found near the person 


of the defendant, on the ground that there was no probable 
cause for arrest at the time it was discovered. 

THE COURT: You mean his person was searcned at 
the time of the arrest and the narcotics found on his person, 
is that the point? 

WR. MECHANIC: That is generally the case, but that 
is not exactly what happened. Exactly what happened was the 
fact that the defendant was apprehended. The point of the 
arrest is somewhat unclear, the point at the time the arrest 
was made, the exact point is somewhat unclear because in the 
apprehension -- 

THE COURT: Are you seeking to suppress something 
that was found on the defendant's person at the time of nis 
arrest? 


MR. MECHANIC: Near the person. 


COURT: Where near? 

MR. MECHANIC: On the floor near hin, 

THE COURT: Was the arrest made inside a building? 

MR. MECHANIC: The arrest was made at the entrance 
of a barber shop, where the first, shall we say, apprehension 
occurred. The detectives and the defendant, according to the 
story that I have, then proceeded inside the barbershop, where 
a scuffle ensued, and that shortly thereafter, when the 
defendant was pinned down on the floor, there was discovered 
near the defendant, several feet away, I believe, several 
envelopes, three envelopes to be exact. This was on 14th 
Street. 

THE COURT: Was the defendant the owner of the 
shop or an employee of the shop? 

MR. MECHANIC: No, so far as I know, Your Honor, 
no relationship to the shop at all. It's on 14th Street. 

THE COURT: Then the Government would have to prove 
that those envelopes belonged to him, wouldn't it? 


MR. MECHANIC: That is part of the case in chief. 


THE COURT: If the Government can't prove that, the 


Government has no case. 
MR. MECHANIC: That is one aspect of it altogether, 
Your Honor, but on the other hand, if they had no reasonable 


cause in the first place to apprehend the defendant, then the 


defendant would prevail on those grounds also. 

THE COURT: But the question of legality of the 
arrest ordinarily arises where either the defendant is searched 
or the premises in which the arrest takes place is searched 
and it is claimed the arrest was invalid and therefore the 
search was invalid. 

But here, according to the statement of facts as 


you give them, there was no search. 


MR. MECHANIC: That is a point that could easily 


be in contention. I am sure the Government is going to claim 
there was an arrest and a search. 

THE COURT: Suppose there wasn't any arrest. The 
Government would have had a right to pick up these envelopes 
if they contained narcotics. Of course, the Government has 
the job of proving that they either belonged or were in the 
possession of the defendant. 

Well, I think I have your point. Now let me hear 
the Government. 

MR. CAPUTY: Now on this day, if Your Honor please, 
August 13, 1964, the date in question, two members of the 
Narcotics Squad, male members of the Narcotics Squad, were in 
the company of a female member assigned to the Narcotics Squad, 


a police officer, and with them was a special employee or an 


informant, who had been reliable in the past and who had 


testified for the Police Department in the past. The female 


member of the Metropolitan Police Department searched this 
special employee and followed this special employee and saw 
this special go into a poolroom; then saw the defendant, as 
this undercover police officer will testify, come out of the 
poolroom in the company of this special employee. The police 
officer then lost sight of the special employee and the 
defendant. She returned to the male members of the Metropoli- 
tan Police Department and shortly thereafter the special 
employee, who had been previously searched by the female 
police officer, returned to the police officers with four 
capsules which he had bought from this defendant. 

The female police officer knew -- could identify 
this defendant, and when the special employee came to the 
police officers with four capsules whicn he had bought’ from 
the defendant, she informed all of the police officers where 
the defendant was walking. 

The tnree police officers, the two male police 
officers and the female police officer got into a police 
cruiser and saw this defendant walking in the 1900 block of 
14th Street. The female police officer, who had previously 


seen this defendant in the company of the special employee 


coming out of the poolroom, identified tnis defendant to the 


male members of the Metropolitan Police Department. 


Detective Paul then got out of his automobile, 


we would show, with a badge in his hand, and placed this 
defendant under arrest. In the meantime, when he was placed 
under arrest, this defendant started to fight with the police 
officers and was assisted then by another male member police 
officer and the fight carried on from the sidewalk into the 
barber shop. 

In the barber shop, while still attempting to 
maintain the arrest of this defendant, this defendant was seen 
by the police officers going into his pocket and remove from 
his pocket three envelopes which contained a total of 282 
capsules containing heroin. He placed them on the floor of 
the barber shop and the police officers recovered them. 

THE COURT: Let me ask you this. The indictment 
relates to the narcotics that was placed on the floor, not 
the original purchase? 

MR. CAPUTY: Not the original purchase. That 
isn't part of this indictment at all. 

And we contend under ail the facts -- 

THE COURT: How does the legality of the arrest 
become relevant, Mr. Mechanic? 


I have forgotten the name of the case where Chief 


Layton, where he was -- 


MR. CAPUTY: Cunningham case. 


THE COURT: Where somebody purposely dropped a 
briefcase they sought to suppress, and the Court held he 
abandoned his briefcase, there was no search and seizure. 

That is your case here, isn't it? 

MR. MECHANIC: If Your Honor please, the one thing 
that we could discover, of course -- and as you know, there 
is very limited pretrial discovery in a case of this kind, 
namely, because of the informant -- we have already, incident- 
ally, filed such motion, just to get the name of the 
informant, and Judge Walsh denied it. 

THE COURT: That has nothing to do witn what is 
before me. What is before me is your motion to suppress these 
282 capsules. 

Do you admit that they were picked up on the floor? 

MR. MECHANIC: They were picked up near the premi- 
ses where this altercation took place. 

THE COURT: Do you have the citation to the 
Cunningham case? 

MR. CAPUTY: No, I do not have it right here at 
the present time, but it was the Cunningham case where 


Inspector Layton saw this individual whom he recognized walking 


along the street and saw him deposit a briefcase. 


THE COURT: And he put the briefcase on the side- 


walk, and the Inspector followed him, picked up the briefcase 
and asked the defendant if it was his. The defendant said, 
This isn't mine. Then he sought to suppress it. Of course, 
if the stuff wasn't his, if he had no interest in it, LE it 
wasn't picked up in any premises which were under his control 
or in which he was a. licensee or invitee, it was picked up on 
the street. 

Here both of you gentlemen agreed, as I understand 
it, that this material was picked up from the floor, is that 
correct? 

MR. MECHANIC: Not quite, Your Honor. 

THE COURT: The floor of the barber shop? 

MR. MECHANIC: I understand that Mr. Caputy is 
claiming that somebody saw the defendant take the items out 
of his pocket. 

THE COURT: That has nothing to do with the 
particular motion that I have to decide. 

MR. MECHANIC: And that this occurred after the 
arrest. For purposes of the motion I am going to, naturally -- 

THE COURT: I don't care about that. I don't care 


about the legality of the arrest. The question is whether 


the officer had a right to pick up these articles from the 
floor in a public shop, isn't that it? 

MR. CAPUTY: Yes. We predicate it on hoth, that 
there was probable cause for the arrest, it was a good arrest; 
and also, if Your Honor please, it's abandoned property, 
assuming that there was no -- | 

THE COURT: I don't see why I should try the issue 
of probable cause for the arrest. As I see it, this is the 
Cunningham case all over again. The stuff was lying on the 
floor in a public place, isn't that it? You both admit that 
at the time the officers took possession of the material it was 
lying on the floor of this barber shop which was open to the 
public, is that correct? Is that your contention? 

MR. MECHANIC: That will be our defense on the 
merits. For the purpose of the motion I have to assume that 
Mr. Caputy is claiming that there was an arrest as a result 


of the informant. 


THE COURT: No, you don't at all. You can't make 


two different sets of assumptions of facts. 

MR. MECHANIC: Well, Mr. Caputy is. 

THE COURT: It seems to me it is irrelevant 
whether there was an arrest, or if there was, whether the 


arrest was legal or not, because this was not a search incident 


to the arrest. There was no seizure incidental to the arrest. 
These articles were lying on the floor, and that is your 


contention. 


MR. MECHANIC: That is our defense in chief. 


THE COURT: Then it was perfectly lawful for the 
officers to pick it up. There certainly was no search. 

I will have to deny the motion to suppress on that 
ground. 

MR. MECHANIC: Is it, Your Honor, for my own 
edification I want to know is it Your Honor's feeling that the 
mere -- 

THE COURT: I don't have a feeling; I have an 
opinion. 

MR. MECHANIC: -- opinion that the finding of the 
narcotics themselves on the floor or wherever it was, is 
sufficient grounds for the arrest after the finding of it? 

THE COURT: The validity of the arrest doesn't 
arise. It makes no difference whether the arrest was. invalid. 
An invalid arrest doesn't prevent a man from being tried. The 
validity of the arrest is important only if the validity ofa 
search incidental to the arrest is in issue. If the arrest 
is invalid, then of course any search and seizure incidental 


to it falls to the ground. 


But here there was no search and seizure. It 
makes no @ifference whether the defendant was arrested before 
or after or ever. The point is the officers picked these 
articles up from the floor in a public place. 

MR. MECHANIC: Anda then arrested the defendant. 


THE COURT: It makes no difference whether they 


arrested the defendant before or after. I don't care whetner 


the arrest was legal or not because the seizure of these 
articles was not connected with the arrest. Do you see the 
point? 

MR. MECHANIC: I do, but I feel there was an 
arrest. 


THE COURT: What if there was? It makes no adiffer- 


MR. MECHANIC: And therefore the defendant has a 
right to test the probable cause of the arrest. 

THE COURT: I am afraid you will have to take the 
law from me, Mr. Mechanic. It makes no difference whether 
the arrest was on probable cause or not. A person can be 
arrested arbitrarily and if the grand jury indicts him after- 
wards, you can't take advantage of the arbitrary arrest. 

MR. MECHANIC: Thank you, Your Honor. 


THE COURT: The legality of the arrest is 


important -- and I am repeating this for the third time and I 


won't repeat it a fourth time -- the legality of the arrest 


is important if there was a seizure incidental to it. Here 


you don't claim tnat it was incidental to the arrest and 
neither does the Government. The Government says the officer 
picked these articles up from the floor. Of course, it is up 
to the Government to prove that the defendant had possession 
of them before they were found on the floor. That is a 
burden that the Government will have to bear. Certainly you 
have no standing to complain of the fact that these articles, 
which your client claims were not his and of which he 
didn't have possession, were picked up from the floor in a 
public place. I think you see that. 

MR. MECHANIC: Thank you, Your Honor. 

THE COURT: Very well. I am going to deny the 
motion. 

THE DEPUTY CLERK: Case of the United States vs. 
Oliver Henderson, Jr. will be returned to the Assignment 


Commissioner for assignment. 


Certified as the official transcript of proceedings. 


s/f Gerald Nevitt 
Official Court Reporter 
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QUESTIONS PRESENTED 


Where appellant was not afforded a pretrial hearing 
on his Motion to Suppress and where there is no settled 


rule that under such circumstances a reversal and remand 


for a new trial is required, may not this Court remand, 


without reversing the conviction, for a hearing on the Motion 
to Suppress - the validity of the conviction to depend on 


the outcome of the hearing? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
This is an appeal from a conviction under a three-count 
indictment charging narcotics law violations. When appellant 


filed his brief appellee agreed that appellant was entitled to 


a hearing on his pretrial Motion to Suppress. On April 23, 1965 


appellee filed its Motion to Remand. Avpellant opposed the 
Motion to Remand asserting that the conviction should be re- 


versed and the cause remanded for a new trial to be a ae 
HE 


by the requisite hearing under Rule 41l(e), F. R Crim. P. 


17 We note in appellant's brief at pp. 23-4, he asserts that 
a judgment of acquittal should be entered. This position does 


not eppear to be reasserted in appellant's objection to’ the 
Motion to Remand. In any event, we shall deal with the point 
briefly in the Argument, infra. 


os 

This Court on May 17, 1965, denied appellee's Motion to Remand. 
In view of appellee's position that appellant is entitled to 
hearing on his Motion to Suppress, we view the issue as drawn 
around the nature of the disposition of the case by this Court. 


We note that appellant asserts no other error. 


Appellant sought a hearing on his Motion to Suppress "to 
2 


test the probable cause of the arrest" (App. 0. 12” ), because 
appellant was arrested "solely on the information received from 
an informant" (App. p. 2). In so doing, he sought to discover 
the identity of the informant (App. p. 8). 

The District Court concluded not to "try the issue of 
probable cause" (App. p. 10). The reason was that the validity 
of the arrest was considered irrelevant (App. pp. 9-11), because 
it had been pointed out by both counsel that the evidence to be 
used against appellant was thrown away by him and recovered on 
the floor near him after a struggle had resulted from the officers' 

efforts to maintain the arrest (App. pp. 3-4,7). 

The trial transcript fails to reveal any evidence rele- 
vant to the arrest. Therefore, it is impossible for this Court 
to determine the legality of the arrest by reviewing that tran- 
script. Appellant did object to the use of the evidence, and 


the pretrial ruling was viewed as law of the case (Trial Tr. 12-13). 


2/ Appendix attached to appellant's brief. 
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STATUTE AND RULE INVOLVED 
Title 28, United States Code, § 2106 provides: 


Determination. The Supreme Court or any other court 
of appellate jurisdiction may affirm, modify, vacate, 
set aside or reverse any judgment, decree, or order 
of a court lawfully brought before it for review, and 
may remand the cause and direct the entry of such ap- 
prooriate judgment, decree, or order, or require such 
further proceedings to be had as may be just under the 
circumstances. y 


Rule 41(e), Federal Rules of Criminal Procedure provides 


in pertinent part: 


A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of 
the property and to suppress for the use as evidence 
anything so obtained * * *. The judge shall receive 
evidence on any issue of fact necessary to the de- 
cision of the motion * * *. The motion shall be 
made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not 
aware of the grounds for the motion, but the court 
in its discretion may entertain the motion at the 
trial or hearing. 


SUMMARY OF ARGUMENT 
Since there appears to be no settle rule that reversal 
of a conviction is necessary where an appellant has been de- 
prived of a hearing on his motion to suppress. this Court is 
free to remand without reversal in order that the hearing may 
be had. Since no other error is asserted, such a disposition 


is appropriate and just under the circumstances. 


Ee ee 


ARGUMENT 


The cause should be remanded without 
reversal for a hearing on the Mopien 


to Suppress. 


The existence of probable cause under these circumstances 
is relevant. See Williams v. United States, 99 U.S. App. D.C. 
161, 237 F.2d 789 (1956). Appellant had a right to test the 


legality of the arrest through its underlying circumstances. 


See Perry v. United States, U.S. App. D.C. » 336 F.2d 


748 (1964), and Jackson v. United States, U.S. App. D.C. 
336 F.2d 579 (1964). 

Appellee is not unmindful of this Court's decision in 
Battle v. United States, Nos. 18,752, 18,756 decided March 11, 
1965, wherein this Court reversed a conviction and remanded for 
a new trial because of the failure of the trial court to con- 
duct a pretrial hearing on appellant's motion to suppress. 

The Court stated, 
"we think no settled rule has been established 

that in such a case as this a remand is always 

preferred to a reversal for failure to comply 

with Rule 41(e)." Id. (Slip opinion p. 3.) 
This Court did not purport to establish a general contrary rule 
but merely observed, 

"Por this Court to proceed indefinitely in 
remanding instead of reversing for such error 


would tend to prevent the rule from operating 
as intended." (Slip opinion p. 3.) Ibid. 
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Since no general rule requiring reversal in these cir- 
eumstances has been announced, we suggest to the Court that it 
is free to order remand for a hearing. Appellant urges no 
additional error at the trial. Accordingly, we submit that 
it would be "just under the circumstances" (28 U.S.C. § 2106), 
to remand for a hearing on the issue of probable cause - the 
judgment of conviction to be left standing if the arrest is 
determined to be lawful. Of course, any determination would 
be reviewable in this Court. 18 U.S.C. § 1404 and 28 U.S.C. 

§ 1291. | 
II. Acquittal under these circum~ 
stances is unthinkable. 

We note that appellant seeks a judgment of acquittal 
as the prize for having teen deprived of his motion to suppress 
hearing. We submit his citation of authority for this proposi- 
tion is wholly inapposite and that such a disposition would 
fly squarely in the teeth of Section 2106, supra, and is un- 
thinkable. In its effort in Battle v. United States, supra, 
to exert a sanction to prevent denial of pretrial hearings, 
this Court took the rather drastic step of reversing the con- 
vietion. It is now asked to go to the absurd and order acquittal. 

We respectfully question the wisdom of a disposition in 
this case such as that reached in the Battle case pecause it 


would really accomplish nothing except an unnecessary duplica- 


tion of a trial. Like the Battle case, the sufficiency 


Oe 
of the evidence in this case depends upon the admissibility 
of the evidence sought to be suppressed. Thus the only neces- 
sary inquiry at this point is as to admissibility. Pretermit- 
ting that issue, appellant's guilt is concededly established 
without infirmity, and sensible conservation of District 
Court trial time, which is altogether too limited anyway, 
demanes that guilt in this case, already properly established, 
should not be relitigated. Appellant can gain no legitimate 
advantage by having his Motion to Suppress heard before an-~ 
other trial. We are confident he will agree that all he 
really wants is another chance before another jury when there 
is really nothing wrong with the trial already had. 

CONCLUSION 


Wherefore, appellee submits that the cause should be re- 


manded without reversal to hold a hearing on appellant's 


Motion to Suppress. 


DAVID C. ACHESON, 
United States Attorney. 


VICTOR W. CAPUTY, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 
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